
1
6

1

James McCallum and Clare Garbett 
provide expert advice to charities, social 
businesses and other voluntary sector 
organisations in all matters involving their 
property. They work as part of Russell-
Cooke’s dedicated Charities and Social 
Business Team, which advises clients 
both big and small across the sector on 
governance/commercial, employment 
and property issues. The team organise 
a number of free seminars and a regular 
email update; if you would like to be added 
to the list for these, or would like advice, 

Check out the Premises forum for more useful resources:  
thcvs.org.uk/voice/premises-forum

please contact James or Clare (James.
McCallum@russell-cooke.co.uk; Clare.
Garbett@russell-cooke.co.uk).

In this article Clare and James give an 
overview of the key points to bear in mind 
when negotiating leases, for the benefit of 
anyone who may be involved in dealing 
with a lease of property whether now or in 
the future – which will probably mean most 
of you at some point during the life of your 
organisation.

How to Negotiate a Lease
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Legal Relations
Whatever the initial negotiations, if a final lease document is 
signed the charity will be bound by its terms, whatever they 
say. If you are worried or concerned about the meaning of 
anything in a proposed lease, you should either seek legal 
advice if it is available, or consider and carry out research 
yourself on what the terms are intended to mean. 

Lease Renewals
If you are already in a property, it may be that you have 
rights of “security of tenure” which may make it difficult 
or impossible for the landlord to require you to leave the 
property. At the other extreme, you may have a “tenancy at 
will” which would permit your landlord to terminate your 
occupation at any time. Whatever the position, however, it 
is sensible simply to make your landlord fully aware of your 
concerns and what you need from a new lease, even if that is 
different from the previous lease or negotiated terms. If you 
don’t ask for what you need it is highly unlikely that you will 
get it.

What if you don’t have a lease?
Or can’t find it?
Of course, if you can’t find your lease or don’t have one then 
it is much harder for you to know at what end of the risk 
spectrum outlined above you stand. Certain things can be 
inferred from the landlord’s acceptance of rent or from any 
discussions that have been had for a new lease but these are 
not always definitive. 

Contacting your landlord to put a new lease in place would 
at least bring clarity to your situation and security about 
your future occupation for the length of the term that is 
granted. However it may also draw the landlord’s attention to 
previously favourable rental arrangements which they would 
rather no longer continue, or in the most extreme example 
lead a landlord to serve notice to terminate your occupation 
(although, if there are no documents to hand, the landlord 
themselves will not be sure of what rights you have and you 
may be able to argue that your tenancy is protected).

You will have to gauge the strength of your position (it is 
helpful to seek advice on this) and also the landlord’s likely 
intentions and your relationship with them.

 

What is a lease?
Leases are generally complicated documents that will 
give the charity a right of temporary ownership over the 
property that is let to them. During that period of temporary 
ownership the charity will be subject to significant 
obligations.

Charitable Status
Charity trustees are personally responsible for all the affairs 
and assets of a charity, and should ensure that the charity 
negotiates a lease that is on appropriate financial terms 
and doesn’t expose the charity to unnecessary risks. At the 
same time, charity trustees will wish to avoid unnecessary 
personal risks. 

Trustees of charitable corporations (charitable companies 
limited by guarantee, charitable incorporated organisations 
and community benefit societies) should ensure that they 
are not as individuals made personal guarantors to the 
lease. Trustees of unincorporated charities (charitable trusts 
and unincorporated associations), who will (because their 
charity does not have its own separate legal personality) 
take the lease in their own individual names, should ensure 
that there is an appropriate limitation of liability clause in 
the lease.

As an aside, leases are one of many areas where the 
disadvantages of being unincorporated come to the fore, 
both in terms of personal liability for trustees taking leases 
in their own name (unless a limitation of liability clause is 
specifically included) and also in the administrative hassle 
of needing to update the description of the tenant in the 
lease each time there is a change of trustee. By contrast, an 
incorporated charity will take a lease in its own corporate 
name, which simplifies and de-risks the process. For an 
overview of different charity legal structures and the pros 
and cons of each see the THCVS guidance here. 

Negotiation
Since the burden on charity trustees is so high, they should 
ensure that they engage appropriate resources to negotiate 
the lease and that they do actively negotiate, rather than 
passively accepting proposals. If the charity is able to pay 
for professional valuation advice (especially appropriate in 
the case of leases at higher rents) that will be helpful, but in 
any event if that is not possible charities and their trustees 
should be aware of rentals for comparable premises and 
carefully consider the proposed terms of new lease and the 
way that it can be managed and financed by the charity, and 
fits in with the charity’s overall strategy. 
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1. Consider carefully what you want and need 

out of the lease – how long you want it to 

last and how flexible it nee
ds to be (bearing 

in mind funding arrangements, income 

streams and your long term plans), whether 

you want to share the prem
ises, sublet

 to 

raise income, adapt the property and so on. 

Consider and raise these is
sues as early as 

possible so that the nego
tiations can be 

shaped by them
 from the start.

2. Engage with the process and consult 

others in your organisation so as to 

make sure tha
t you get a deal which 

will suit the 
needs of your charity.

5   top tips

3. Get advice – both to help you negotiate and to help you understand the risks of the deal being offered..
4. Make sure you understand the entire cost of the lease (not just the rent, but the level of your repairing obligation and the level of the service charge).5. Negotiate! It is your responsibility to get the best possible deal for your organisation. Ask around and do not assume that the deal on the table is the only deal going.

James McCallum
Partner
Direct Dial: +44 (0)20 8394 6481
E-mail: james.mccallum@russell-cooke.co.uk 
August 2016

The Lease Term
You should ensure that insofar as possible the lease fits in 
with your requirements and your general strategy. Ideally,  
a lease should cover the maximum likely period during  
which you will need the property, but with tenant break 
rights allowing you to terminate at regular intervals, or at 
any time on a period of notice, should the property become 
surplus to requirements. 

 

Financial Risks
The principal financial risks in leases are usually those 
relating to repair and service charge. Leases requiring you 
to “keep” property in repair are legally likely to require you 
to put it in a better state of repair than when you took the 
lease on. If the property is not in full repair, either negotiate 
a more limited repair clause, or arrange with the landlord to 
put the property in a better state of repair, or negotiate a rent 
free period that will cover the cost of putting the property 
in repair and the time that it will take to do so. The issue is 

important, because generally speaking commercial leases 
will require you to repair and decorate the property when 
you leave (more or less in accordance with a “schedule of 
dilapidations” prepared by the landlord’s surveyor) and 
this can be very expensive. If you wish to avoid that cost, 
you will have to negotiate different terms to those than are 
commonly found in leases. This could be on the basis that in 
any event the landlord would be likely to entirely refurbish 
the premises of demolish them, in which case any works that 
you might do might be unnecessary.

Service charge is also a major issue. Service charges cover 
repair and other costs to the fabric and common parts of a 
building, usually (but not always) where the lease is a lease 
of part only. An unlimited charge may expose a charity, even 
in a short term lease, to massive costs if for example works 
are needed to foundations or the roof, or to remedy defects in 
recent construction where the original contractor has become 
insolvent. Therefore, the ideal position is that an upper limit 
on the level of service charge should be negotiated with the 
landlord at an affordable and sensible level.
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