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Principles of Negotiating a Lease – A guide for Voluntary Organisations, Social 
Businesses and Charities 

A Resource by James McCallum and Clare Garbett, Russell Cooke 

James McCallum and Clare Garbett provide expert advice to charities, social businesses 
and other voluntary sector organisations in all matters involving their property. As part of 
Russell-Cooke’s dedicated Charities and Social Businesses team they advise clients of all 
sizes across the sector on commercial, governance, employment and property issues. If 
you’d like updates from them, including information on their free seminars, write to James or 
Clare at James.McCallum@russell-cooke.co.uk and Clare.Garbett@russell-cooke.co.uk.  

 

Who you are and why it matters 

 

Charities are governed by the Charities Act 2011, a number of other statutes, and general 
charity law.  Charities always have “charity trustees”, who are the people with control and 
management of the charity. In the case of a charitable company limited by guarantee 
(CCLG) these will be company directors; in a community benefit society (CBS) they are the 
committee members; in a charitable incorporated organisation (CIO) they will be the 
trustees; in an association that is not a company they will be the board of management or 
executive committee (or some other similar name) who have the ultimate management role 
in the constitution; and in a trust (which is not a single corporate body) they will be the 
trustees. 

Charity trustees have a personal responsibility to ensure that the charity acts in a business-
like manner.  Charity trustees must therefore ensure that, whether it is they or others who 
are actually actively negotiating the terms of leases, the negotiations are on a basis that will 
ensure that in the circumstances the charity ends up with a lease on the best possible 
financial terms and suitable to the charity’s circumstances. 

This means looking critically at what is on offer with respect to its cost and the risk that it 
presents to the charity.  Charity trustees must ensure that the charity gets value for money; 
that any expected costs can insofar as practicable be estimated; and that any risks are 
manageable. This is not always easy when negotiating leases, as both the initial 
negotiations and the final document can be complicated. 

CIO’s, CCLG’s and CBS’s can take leases in their own name. Trusts and unincorporated 
associations cannot do so and must take leases in the names of their trustees. 

Charity trustees of corporate organisations have limited liability, trustees of unincorporated 
charities, and the unincorporated charities themselves, do not. Where leases must be taken 
in the name of trustees because the charity is not a corporate body, the trustees should 
ensure that there is a clause limiting liability to the assets of the charity (and should not take 
a lease unless such a clause is present).  

In the case of leases to individual trustees, each trustee must sign in the presence of a 
witness who must also sign and give details of their name, address and occupation, but 
trustees may pass a resolution permitting no less than two of them to sign on behalf of the 
others under section 333 of the Charities Act 2011. This can be particularly useful in the 
holiday season, where it may not be possible to find trustees to sign.  
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Every lease to a charity should contain a statement in prescribed form confirming whether 
the charity is regulated by the Charity Commission (a registered or excepted charity) or is 
not so regulated (an exempt charity such as a CBS).  

Principles of negotiation of new leases 

 
When an organisation is offered a new lease it may well be the case that the terms are not 
ideal.   
 
Whether or not the organisation is paying anything for the lease by way of rent or premium, it 
is essential that there is an effort to negotiate an improved offer. 
 
For higher value leases it would be responsible to engage a professional valuer to negotiate 
lease terms on your behalf.   
 
It is important to remember that there is always room for negotiation of lease terms. This 
applies whether a lease is to be taken on a commercial basis, as a donation to the charity or 
as part of the arrangements in connection with a grant or SLA.   
 
Charities should always look for what they want in a negotiation, rather than focusing on 
what appears to be on offer.   
 
When they are negotiating charities should seek to draw on personal knowledge, practical 
common sense and such expert advice as is available.  
 
In the case of a purely commercial arrangement the charity tenant is the customer and 
should ask for what they need and want.  Commercial landlords will not always be less 
amenable to shorter leases or leases with break rights than charitable, local authority or 
National Health Service landlords.  Sometimes, especially where a property is not easy to let 
for an alternative use, a commercial landlord may be more prepared to take a pragmatic 
view in order to obtain an income from the property.   
 
Where there is a grant of a lease for less than full market value for charitable purposes it is 
common for the landlord to seek special terms limiting what the tenant can do.  It is 
important that these terms are not over-restrictive. For example sometimes it may be 
necessary to use part of the property to raise income for charitable purposes, and if the 
lease requires that the property may only be used for charitable purposes, this may not be 
possible.   
 

If you are in the property already: lease renewals etc. 

 
Charities often have to deal with lease negotiation when they are already in the property. 

In legal terms, the strength of their negotiating position may be different depending on the 
basis on which the charity has been in the property in the first place. 

If a lease contains an agreement excluding the provisions of sections 24 to 28 of the 
Landlord and Tenant Act 1954, then when the lease ends the charity will have no legal right 
to remain at the property. The charity will have a “tenancy at will”, which means that either 
the landlord or the tenant can terminate the arrangement immediately, without any period of 
notice. 
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If the charity has occupied property under a lease that does not include a term excluding 
sections 24 to 28 of the Landlord and Tenant Act 1954, the position is very different. At the 
end of the lease term, the tenancy will continue under the same terms and conditions, 
including those terms and conditions applying to rent.  

This position can only be changed by the landlord if the landlord serves a notice under 
section 25 of the 1954 Act.  Even then, the basic rule is that the tenant will be entitled to 
apply to the court for a new lease on similar terms to the previous one at the prevailing 
market rent before the notice expires, but the 1954 Act is very complicated and anyone 
receiving a section 25 notice should seek legal advice. 

If there has never been a formal lease, but the charity has been in exclusive occupation of 
the property and paying a rent, again the arrangement will continue unless or until the 
landlord serves a section 25 notice requiring the charity tenant to apply to the court for a new 
lease before the notice expires. What may therefore appear to be a very loose arrangement, 
that is not documented at all, actually gives a tenant significant rights of security of 
occupation. 

Where charities have occupied property over a long period without paying a rent and without 
any formal document, it is often difficult to be sure whether there is any legal right to be at 
the property or whether the charity simply occupies under a permission from the owner that 
might be withdrawn at short notice. 

Getting in and out of the property: the lease term and break rights  

 
If the tenant is going to make substantial capital investment in the property, either with the 
benefit of grant funding or otherwise, the tenant will want the benefit of a longer term. 

However, if the tenant is subject to revenue funding, the charity will not want to have to pay 
rent under a lease where there is no funding available to pay that rent. 

The ideal position is usually a long lease with a tenant’s only break right that they can 
exercise giving the tenant a balance between security and flexibility. 

A tenant will wish to avoid a right for the landlord to terminate a lease as this may interrupt 
any projects that they are running from the property.  In particular if charities are relying on a 
long lease term to justify investing in improvements to a property, they should not accept a 
right for the landlord to terminate the lease, because if the break clause is exercised then the 
charity will lose the value of that investment. 

Break rights are generally more flexible and more useful to a charity than a right to “assign” 
(i.e. to transfer) a lease. 

This is because of the difficulty of finding a party to transfer the lease to, the fact that they 
may withdraw from the negotiations at any time before an assignment takes place, the cost 
(the charity will usually have to pay the landlord’s legal fees as well as those of their own 
solicitor, whether or not the assignment takes place), and for registered or excepted charities 
in particular, the legal obligation to take valuation advice from a qualified surveyor under 
sections 117 to 121 of the Charities Act 2011. 

Major financial risks: service charge  
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Where there is a lease of part of a building the landlord will usually seek to recover the costs 
of maintenance, buildings insurance premiums and management costs such as compliance 
with statutory obligations for unlet parts of the building through a service charge.   
 
A charity should only accept an unrestricted service charge covering a proportion  of all such 
costs in the case of a very long lease (e.g. of more than ten years duration or more and 
without any landlord’s break right). 
 
In all other circumstances, and unrestricted service charge should be avoided because of 
the high risk that during the short period of the charity’s occupation a major expense, such 
as repairing the roof, will arise and you will be required to contribute to it. 
 
If a lease is for a short term, charities should seek an annual limit on what can be charged 
under the service charge provision.  This is often referred to as a serviced charge “cap”.  It is 
usually agreed that the level of this annual cap will be increased in line with the Index of 
Retail Prices. 
 
The Basic Cost: Rent 

 

Charities (in particular their trustees) are obliged to ensure that the charity is paying a 
reasonable rent for a property. If the property is particularly suitable, it may be appropriate to 
pay more than what would otherwise be a market rent if the landlord insists, but the charity 
trustees should weigh up all the issues, and carefully minute the reasons for their decision 
for paying a rent above market levels. 

For longer leases at a significant rental it may be appropriate for the charity to engage a 
professional valuer to advise and to negotiate and ensure value for money. Where this is not 
practicable, the staff or the trustees of the charity should carry out a reasonable amount of 
research to ensure that they are not paying more than they should, and to negotiate with the 
landlord if the property is offered at what appears to be an inappropriately high rent. 

The charity should check whether VAT is added to the rent.  Letting agents and landlords 
may initially not be very clear about this, as it is often only a matter of cash flow for 
commercial organisations.  Most charities however cannot fully recover VAT, making it a 
significant additional cost to them. 

If VAT is charged on the rent, you should consider whether there may be other property 
available where VAT is not charged, whether the landlord might negotiate a reduction in view 
of the charity’s circumstances, or whether the rent is actually still affordable. 

In certain cases, a charity may be able to “disapply” the landlord’s election to charge VAT on 
the property, or sometimes, part of the property, so that VAT need not be paid on the rent. 
This can only arise where the charity is using the property for a non-business use (which 
usually, but not always, means that no money is changing hands for the services there, or 
there is a very substantial discount) and is using the property only for carrying out its 
charitable purposes (although in some circumstances 95% of use of the property can be 
regarding as used for this purpose). Unfortunately, general charity administration is not 
regarded as use for the charity’s purposes. The subject is highly complex and a charity may 
wish to take the necessary detailed advice if this is proportionate in view of the potential VAT 
saving. 

Where a landlord has not yet charged VAT on rent, there will generally be the risk that the 
landlord might do so in the future. You may therefore seek to negotiate a “VAT inclusive” 
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rent, or if the landlord will not agree this, a break right that can be exercised by you before 
any VAT becomes payable, or preferably any time thereafter, to ensure that you have time to 
obtain alternative premises even if this involves paying the extra VAT for a period. 

In longer leases (usually those exceeding five years in length but sometimes shorter ones) 
there may be a “rent review”. 

This is sometimes on the basis of an inflation index such as the Retail Prices Index (“RPI”). 
The RPI is regularly updated and easy to access, but you should be aware that retail prices 
do not move exactly in line with market rentals and it might result in a lease at more or less 
than market rate. 

It is still probably most common, however, for leases to include open-market rent review 
provisions. These can be highly complex and can be difficult to understand. You should take 
legal advice if you are taking a lease with open-market rent review provisions. 

Repair  

 

Most landlords try to ensure that a tenant takes on as much of the responsibility for repair of 
a property as possible.  The wording on repair in the lease does not always however make 
this clear.  An obligation on a tenant to “keep” a property in repair actually legally means that 
a tenant must put right any disrepair that is in existence at the commencement of the lease 
and keep the property in good condition throughout the lease term. At the end of the term 
the tenant must pay compensation to the landlord, and you are also usually required to pay 
the cost of the landlord’s surveyor for assessing the disrepair and level of compensation 
under a “schedule of dilapidations”.   

This will often not be a fair and reasonable burden to impose on a tenant as it could result in 
substantial additional costs. If the tenant only requires the property for a short period of time, 
the tenant may expect only to have to pay rent for the right to occupy the property and not 
expect to incur additional expenditure in putting the property into repair.  

Where a property is in less than perfect condition it is sensible for tenants to seek a more 
limited repairing liability.  

For longer leases where the property is not in perfect condition at the outset, the tenant may 
only be prepared to keep property in no worse condition than it is in at the commencement of 
the lease.   

The original condition of the property is often evidenced by a “Schedule of Condition” which 
usually consists of a statement about the condition of the property or sometimes only a set of 
photographs which is agreed between the parties and their surveyors.  

It is common to add a statement that fair wear and tear is excepted from the repairing 
obligation.  This means that the tenant will not have to carry out any repairs arising from the 
tenant’s normal use of the property.   

Where property is in poor condition and subject to a limited repairing covenant it is also 
sensible to ensure if possible that there is no obligation on the tenant to decorate the 
property at the end of the term. 

Where property is in very poor repair, the best course is to try to agree an obligation simply 
not to damage the property.  There should also be a statement that the tenant should not be 
liable to put right damage arising from a risk that the landlord is required to insure against.  
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This will confirm the usual position that the tenant is intended to have the benefit of the 
landlord’s building insurance policy. 

If a landlord will not put a property into good repair before letting to a tenant, and the tenant 
does not agree to fully repair it, it is often sensible for the tenant to negotiate the right to 
break the lease if the state of repair of the property is so poor that it either cannot be used, 
or cannot be safely used. 

In summary 

 
Your organisations play a vital role in your communities. Trustees should not underestimate 
their role and the importance of getting the best possible deal for their organisation. You 
need to actively engage with negotiating the terms of a lease and not to accept at face value 
the first offer that appears on the table. If you do this you can dramatically improve your 
organisation’s finances and its ability to plan for and deal with the future. 
 

James McCallum  

James.McCallum@russell-cooke.co.uk 

Clare Garbett 

Clare.Garbett@russell-cooke.co.uk 
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